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EDITOR’S MESSAGE

Four new proposals from the EPTPL Section were approved by

the OSBA Council of Delegates on May 10. They will provide the

nucleus of the next biennial omnibus trust and estate bill, that will

be introduced early next year, enacted late next year and effective

early in 2021. This issue of Probate Law Journal contains material

on all four proposals, giving you a heads up on the future omnibus

bill. The proposals confirm authority to modify selection of future

trustees, expand court powers of estate planning in guardianships,

provide creditor protection for lapsed powers of withdrawal and

clarify adjustment of the support allowance for cars selected by

surviving spouses.

Also included in this issue is an article on a new proposal ap-

proved by the EPTPL Section Council in April that will be before

the next meeting of the OSBA Council of Delegates (not now

scheduled until May 2020), simplifying the law on presentment of

claims as it was declared recently by our Supreme Court in Wilson

v. Lawrence, 150 Ohio St. 3d 368, 2017-Ohio-1410, 81 N.E.3d 1242

(2017). It and a second proposal also approved by the Council in

April on electronic wills, see 29 PLJO 56 (March/April 2019) for ma-

terial on it, will if approved by the Council of Delegates also become

a part of the future omnibus bill.

Finally, also included in this issue is an article on a new proposal

approved by the EPTPL Section Council last year that was not ap-

proved on May 10 by the OSBA Council of Delegates but was

returned to the Section for further consideration. It would authorize

TOD designations for tangible personal property. PLJO will keep

you advised of further action on it.
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The “discovery rule” provides that the

statute of limitations on a potential claim

begins to run when there is a “cognizable

event” whereby the client discovers or

should have discovered that an injury was

related to an attorney’s act or omission.

See Zimmie v. Calfee, Halter and Griswold,

43 Ohio St. 3d 54, 538 N.E.2d 398 (1989).

The “discovery” of a drafting error might

take decades to come to light for an estate

planning attorney who drafts provisions

into trust agreements and wills which

might not become effective for a long time.

This endless open window for a potential

claim by a client 1 has kept many estate

planning attorneys awake at night. Finan-

cial security in retirement is an important

consideration for everyone when an at-

torney retires or otherwise leaves private

practice for greener pastures. An attorney

may consider whether to purchase a “tail”

insurance policy to cover potential claims

which might arise after leaving the

practice.

Under the prior law, an estate planning

attorney who leaves private practice would

be forced to purchase a long “tail” liability

insurance policy to ensure coverage of any

claim arising out of past legal services.

However, even minimum annual premiums

for tail coverage can sometimes amount to

several thousand dollars annually. This

can be cost-prohibitive for an attorney who

is retired or no longer in private practice.

This potentially unlimited time for mal-

practice claims may also prompt attorneys

to hang on to files indefinitely, since you

cannot predict when a fifteen- or twenty-

year old matter might become the subject

of a claim.

2021 Statute of Repose. Prior to the

passage of Senate Bill 13 (2021 Ohio Laws

File 1 (S.B. 13)), only Kentucky, New York,

and Ohio did not have a statute of repose

for claims against attorneys. Senate Bill

13 amended R.C. 2305.11 and enacted R.C.

2305.117 to create a four-year statute of

repose for legal malpractice actions. The

new law became effective June 16, 2021.

This change was proposed by the Senior

Lawyers Section of the Ohio State Bar As-

sociation and was approved by the OSBA’s

Council of Delegates as an OSBA priority

bill. This law earned unanimous bipartisan

support in both chambers of the Ohio

Legislature. S.B. 13 was the first bill in

the 2021 legislative session to arrive at the

Governor’s desk for signature. S.B. 13

brought Ohio lawyers in line to be held ac-

countable for their mistakes on the same

basis as other Ohio professionals, includ-

ing doctors, architects, and engineers.

A statute of limitations takes into consid-

eration when an error is discovered or

should have been discovered. In contrast,

a statute of repose will bar claims after

the passage of a specified period of time,

regardless of when an error is discovered.

This new statute of repose should provide

a time certain for closure and should

provide peace of mind to attorneys leaving

the practice through retirement or

otherwise.

When amended R.C. 2305.11 and R.C.

2305.117 became effective on June 16,

2021, the window for a claim against an

attorney and his or her law firm was clear:

1. The one-year statute of limitations for

legal malpractice still is in effect

under new R.C. 2305.117(A). An ac-

tion for legal malpractice must be

commenced within one year after the

cause of action accrued.

PROBATE LAW JOURNAL OF OHIOMARCH/APRIL 2025 | VOLUME 35 | ISSUE 4

180 K 2025 Thomson Reuters

(216) 696-4200  |  mysblaw.com

Aanchal Sharma
Partner

216.696.4200 x1015
asharma@mysblaw.com

Reprinted from Probate Law Journal of Ohio, with permission from Thomson Reuters. Copyright © 2026. Further use without permission 
of Thomson Reuters is prohibited. For further information about this publication, please visit https://store.legal.thompsonreuters.com/en-us/
home, or call 800.328.9352.

Scan the QR code for Aanchal’s bio, 
or visit https://www.mysblaw.com/
professionals/aanchal-sharma/

https://www.mysblaw.com/
https://www.mysblaw.com/professionals/aanchal-sharma/
https://www.mysblaw.com/professionals/aanchal-sharma/
mailto:asharma%40mysblaw.com?subject=
https://store.legal.thompsonreuters.com/en-us/home
https://store.legal.thompsonreuters.com/en-us/home


SEARCHING FOR FINALITY:

ALTERNATIVE ROUTES FOR

CLOSURE IN AN

IRREVOCABLE TRUST

ADMINISTRATION

By Aanchal Sharma, Esq.

Schneider Bell

Cleveland, Ohio

Based on a presentation by the author at

the 2025 Pliskin Advanced Estate Planning

Seminar.

The conclusion of a trustee’s administration

of a trust often represents the involved par-

ties’ final opportunity to address and bring to

orderly closure issues that may have arisen in

the course of that administration, as well as

those that may arise after the trustee’s involve-

ment with the trust concludes. Naturally, the

involved parties need to consider the proper

notices required, necessary information and

disclosures to be circulated, and any releases

from liability. Often trustees are faced with a

much longer period of administration, compet-

ing beneficial interests, and dramatically dif-

ferent economic and market conditions over

the life of the trust.

The adoption of Ohio Revised Code sections

5801.20 through 5801.24, which became effec-

tive on April 23, 2023, provides trustees with

the option of a new, alternative strategy using

a statutory mechanism to conclude the admin-

istration of an irrevocable, inter vivos trust.

The statutory framework is divided into five

sections: R.C. 5801.20 provides definitions;

R.C. 5801.21 outlines the general provisions;

R.C. 5801.22 governs distributions upon trust

termination; R.C. 5801.23 addresses trustee

resignation or removal; and R.C. 5801.24

contains various miscellaneous provisions.

Today’s article attempts to provide an overview

of the various challenges that a trustee may

face in the conclusion of an irrevocable trust

administration (as opposed to an estate), along

with an analysis of the utility of this new

statutory alternative from a litigator ’s

perspective. A deep dive into the optional

statutory mechanism and its requirements,

highlighting some of the statute’s features in

comparison to its Kentucky and Indiana coun-

terparts, is covered in an article in this journal

closer to the statute’s enactment. See Ramer, A

New Statutory Solution for Concluding Admin-

istration of Ohio Irrevocable Trusts, 33 No. 3

Ohio Prob. L.J. NL 4 (January/February 2023).

Prior to the existence of the new optional

statutory mechanism, trustees generally had

three alternative methods for concluding

administration which offered varying levels of

protection. These methods, ranked from least

to most protective for the trustee, are as

follows:

E Distribute and Pray Alternative: A trustee

could simply distribute and terminate the

administration with no further action.

E The Documentary Alternative: The in-

volved parties could enter into an agree-

ment for final distribution and

termination.

E The Judicial Alternative: The parties

could seek judicial relief through court

proceedings in the respective probate

court.

Even with the enactment of the new optional

statutory mechanism, a trustee may still

choose one of the above alternatives in conclud-

ing a trust administration, and the type of as-

sets and parties involved may, to some extent,

influence that choice from a cost perspective.

For example, while the “Judicial Alternative”

may be significantly more costly than the “Dis-

tribute and Pray Alternative,” the reduced

upfront cost of the latter must be balanced

against the trustee’s potential liability and risk

exposure.

Choosing the best fit from the available op-
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tions requires an individualized analysis for

each trust administration. While there are

many factors to consider, two main areas of

analysis warrant particular attention: first,

any risk flags identified during the course of

the administration; and second, the trustee’s

statutory obligation to “proceed expeditiously”

to deliver or distribute the trust assets upon

resignation, removal, or trust-terminating dis-

tribution as required by R.C. 5807.07(B) and

5808.17(B). At the same time, counsel must

evaluate the financial cost of the selected exit

strategy and seek to balance that cost against

the attendant risks—a challenge in and of

itself.

The statutory mechanism establishes a pro-

cess for providing notice to certain beneficia-

ries, offering them a period of time to object to

the trustee’s proposed action and to assert any

other claims a beneficiary may have, as well

as an opportunity to resolve claims and provide

finality to the beneficiaries and the trustee

involved. In general, the trustee must provide

a 45-day notice to the necessary parties and

provide them the last four years of statements

for the trust. In the context of trust-

terminating distributions, one should further

consider the requirements as outlined in R.C.

5801.22(B). Likewise, in the context of resig-

nation or removal, one should examine the

requirements outlined in R.C. 5801.23(B).

This approach may prove to be a great

alternative to the extent a trustee can satisfy

the notice and procedural requirements ap-

plicable to the interested parties. In circum-

stances where that is not feasible or desirable,

certain factors may weigh in favor of the

“Judicial Alternative” as the best option for

concluding the trust administration, or per-

haps even as the best strategy from the outset.

Some factors that may still trigger the

“Judicial Alternative,” even with the advent of

the new optional statutory mechanism, include

claims that fall outside of the statute of limita-

tions, such as fraud or other bad acts not nec-

essarily covered by claims for breach of trust.

See R.C. 5810.05, enacted as part of the Ohio

Trust Code, which establishes either a two

year or four year limitations period for breach-

of-trust claims. Another factor to consider

includes whether or not it is possible to provide

notice to all the necessary parties to cover all

potential liabilities. At times, the trust may

involve a large class of beneficiaries, shifting

sets of beneficiaries, or complicated and evolv-

ing relationships amongst the beneficiaries. In

this respect, a judicial proceeding may provide

the most protection for a trustee because it

provides formal notice and an opportunity for

all parties involved to be heard, and the result-

ing judgment carries res judicata as to both is-

sues actually litigated as well as those that

could have been raised, but were not. The

procedural safeguards inherent in litigation

(including service of process and discovery

proceedings) further support that finality. Al-

though judicial proceedings are the least

private alternative, they uniquely provide a

public objection period, a final appealable or-

der, and access to appellate review—protec-

tions the other alternatives outlined above can-

not provide due to their private nature. The

tradeoffs, of course are cost and reduced

privacy.

Of course, the trustee’s best defense against

potential claims is capable, professional admin-

istration of the trust. But the reality is that

even if all of the trustee’s duties are discharged

professionally and appropriately over the life

of the trust, beneficiary grievances may exist

that could ripen into claims—meritorious or

not. All beneficiaries and trustees should bear

in mind that the termination of a trustee’s

administration of a trust offers the last, best

chance to address any lingering issues or

concerns and to close the book on the adminis-

tration, so that all of the parties—beneficiaries

and trustee—can move on.
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